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STATEMENT OF THE CASE 
Nature Of The Case 
Dennis James Garner appeals from his convictions for battery on certain 
personnel and propelling fluids at a jailor. He challenges the district court's ruling 
that he was not entitled to a self-defense instruction. 
Statement Of The Facts And Course Of The Proceedings 
The state charged Garner with one count of battery on a law enforcement 
officer and one count of propelling bodily fluids at a jailor. (R., pp. 34-35, 83-84.) 
Prior to trial Garner requested, among others, a jury instruction on "Defending 
Oneself Against use of Excessive Force." (R., p. 76 (capitalization altered).) The 
district court ultimately declined to give this instruction, finding it inapplicable in 
this case. (10/23/14 Tr., p. 131, L. 25 - p. 134, L. 12.) After the trial the jury 
found Garner guilty on both counts. (R., pp. 134-35.) 
The district court imposed consecutive sentences of five years 
determinate on the battery count and five years indeterminate on the propelling 
bodily fluids count. (R., pp. 139-40.) Garner filed a notice of appeal, timely from 
the entry of judgment. (R., pp. 138, 146.) 
1 
ISSUE 
Garner states the issue on appeal as: 
Did the district court commit reversible error by rejecting Mr. 
Garner's proposed self-defense instruction? 
(Appellant's brief, p. 6.) 
The state rephrases the issue as: 
Has Garner failed to show that he was entitled to his requested instruction 
on defense against unreasonable force because it was legally and factually 
unwarranted? 
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ARGUMENT 
Garner Has Failed To Show That He Was Entitled To His Requested Instruction 
On Defense Against Unreasonable Force Because It Was Legally And Factually 
Unwarranted 
A. Introduction 
Garner asserts that the district court erred when it denied his self-defense 
against excessive force instruction, based on ICJI 1263. (Appellant's brief, pp. 7-
14.) Application of the relevant law to the evidence presented in this case shows 
that Garner was not entitled to such an instruction. 
B. Standard Of Review 
Whether the jury instructions, when considered as a whole, fairly and 
adequately present the issues and state the applicable law is a question of law 
over which the appellate court exercises free review. State v. Bush, 131 Idaho 
22, 32, 951 P.2d 1249, 1259 (1997); State v. Zichko, 129 Idaho 259, 264, 923 
P.2d 966, 971 (1996). 
C. Garner Was Not Entitled To A Self-Defense Instruction 
A district court may properly refuse a requested instruction which is not 
supported by the evidence. State v. Johns, 112 Idaho 873, 881, 736 P.2d 1327, 
1335 (1987); State v. Mason, 111 Idaho 660, 669-70, 726 P.2d 772, 781-82 (Ct. 
App. 1986) (self-defense instruction not supported by evidence). To be entitled 
to an instruction on an affirmative defense, a defendant must "present facts 
sufficient to make out a prima facie case relevant to [the] defense" State v. 
Camp, 134 Idaho 662, 665-66, 8 P.3d 657, 660-61 (Ct. App. 2000). See also 
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State v. Canelo, 129 Idaho 386, 392, 924 P.2d 1230, 1236 (Ct. 1996) 
(defendant must show "that there is a reasonable view of the evidence presented 
that would support the theory of entrapment"). The district court may also refuse 
a defendant's requested instructions dealing with the defense theory where the 
proposed statement is an erroneous statement of the law. State v. Varie, 135 
Idaho 848, 855, 26 P.3d 31, 38 (2001 ); State v. Dambrell, 120 Idaho 532, 817 
P.2d 646 (1991); State v. Johns, 112 Idaho 873, 736 P.2d 1327 (1987). Review 
of the record in this case shows no reasonable view of the applicable law and 
evidence supporting the affirmative defense of self-defense. 
The right to defend oneself from attack is embodied in several Idaho 
statutes. Idaho Code § 19-201 (emphasis added) provides that "lawful 
resistance to the commission of a public offense may be made: (1) By the party 
about to be injured." I.C. § 19-202 (emphasis added) states: "Resistance 
sufficient to prevent the offense may be made by the party about to be injured: 
(1) To prevent an offense against his person .... " Applying these standards, a 
citizen may resist potential harm from an officer using excessive force. See 
State v. Spurr, 114 Idaho 277,279, 755 P.2d 1315, 1317 (Ct. App. 1988); State 
v. Hartwig, 112 Idaho 370, 376, 732 P .2d 339, 345 (Ct. App. 1987). 
Here the evidence did not support any reasonable conclusion that the 
deputies at the jail used force so excessive that they were committing a public 
offense that Garner reasonably defended himself against by spitting on and then 
kicking Deputy Huffaker. The evidence showed that Garner was belligerent 
when he came to the jail, that he tried to kick other deputies, and that he spit on 
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Deputy Huffaker. (Tr., p. 171, L. 15 - p. 187, L. 13; p. 233, 11 - p. 257, L. 1 
L. 19 - 320, 6; p. L. 2 - p. 400, L. 23; 10/23/14 9, L. 1 -
p. 28, L. 5; State's Exhibits 1, 1-1 through 1-20.) At that point Deputies wrestled 
Garner to the floor to get control of him and to put on a mesh "spit hood" to 
prevent further such incidents, near the conclusion of which Garner managed to 
free his legs and repeatedly kick Deputy Huffaker. (Tr., p. 187, L. 14-p. 199, L. 
15; p. 257, L. 18 - p. 265, L. 7; p. 320, L. 7 - p. 327, L. 8; p. 372, L. 23 - p. 378, 
L. 10; p. 400, L. 24 - p. 410, L. 23; p. 434, L. 9 - p. 441, L. 3; 10/23/14 Tr., p. 28, 
L. 6 - p. 46, L. 10; State's Exhibits 1, 1-21 through 1-48.) Deputies had to use a 
taser to get Garner under control. (Tr., p. 199, L. 16 - p. 206, L. 3; p. 265, L. 8 -
p. 267, L. 12; p. 269, L. 20 - p. 272, L. 12; p. 327, L. 9 - p. 330, L. 23; p. 411, L. 
6 - p. 412, L. 25; p. 441, L. 4 - p. 443, L. 22; 10/23/14 Tr., p. 46, L. 11 - p. 53, L. 
25; State's Exhibits 1, 1-44 through 1-52.) Garner was not hurt in the encounter, 
but did express his dissatisfaction by urinating on the cell door. (Tr., p. 206, L. 4 
- p. 207, L. 16.) Deputy Huffaker suffered bruising as a result of being kicked by 
Garner. (10/23/14 Tr., p. 54, L. 10 - p. 56, L. 15; State's Exhibit 3.) 
The evidence in this case is that Garner engaged in abusive and violent 
behavior, which he escalated, while the detention officers merely took reasonable 
steps to control his violent and abusive behavior. There is no evidence that 
Deputy Huffaker was committing a public offense when Huffaker spat on him and 
kicked him, and no evidence that spitting on and kicking Deputy Huffaker was 
reasonable resistance to prevent any such offense. Garner did not present facts 
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sufficient to make out a prima facie case of self-defense. Camp, 1 
665-66, 8 P.3d at 660-61. 
In claiming entitlement to a self-defense instruction Garner relies 
exclusively upon the following testimony by Deputy Lusby (Appellant's brief, pp. 
9-10): 
Q. Okay. I am sorry, I am saying right when you get into the-
when you step back, sort of in the picture we saw is seeing the 
back of your head. What is being said at that point? 
A. The pat search is going on. Being said is, things like 
tactical things, like "Role [sic] him over a little to the left." "I 
have his front right pocket." ["]I've got his belt." "I have his left 
pocket[,]" such as that. Or[,] "I am getting shoes off." 
You can see Deputy Johnson is grabbing the articles 
that we are finding on him, whatever he may have in his 
pockets. 
Q. What is [Garner] doing? Is he saying anything at this point? 
A. He is more grunting and "get your hands off of me." 
Maybe even things like "I can't breathe." Nothing really sticks 
out in my mind as far as-more guttural-type noises. 
(Tr., p. 445, L. 20 - p. 446, L. 13 (balding original).) First, Garner maybe saying 
he could not breathe was not evidence he was not breathing. The fact he could 
say that, and say other things and make guttural sounds, rather indicates that he 
was breathing adequately. The hearsay statement simply cannot be accepted 
for its truth. 
Second, there is no evidence that the statement about breathing Garner 
might have made was contemporaneous with the kicking. Deputy Lusby is 
describing a dynamic and ongoing situation where officers are moving and 
searching Garner. Although Garner maybe made the statement, "I can't 
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breathe," if he did so minutes before kicking Deputy Huffaker, such would not 
relevant. Likewise, if he made the statement after he started kicking Deputy 
Huffaker (and the other deputies responded to the kicking by increasing their own 
force) such would also be irrelevant. Even accepting the statement for its truth, it 
is not evidence that Garner was having trouble breathing at the time he kicked 
Deputy Huffaker. 
Finally, and most importantly, this evidence does not indicate that Deputy 
Huffaker was committing a public offense that spitting on him or kicking him 
might prevent. Evidence that Garner might have said "I can't breathe" at some 
unknown point in time during the course of making grunting and guttural noises 
and general complaints did not rise to the level of justifying a self-defense 
instruction to either the spitting or the kicking. 1 
Assuming that the right to self-defense applies where a detention officer 
either initiates unwarranted violence or responds to resistance with unreasonable 
force, there was no evidence Deputy Huffaker did either. Thus, Garner 
presented no evidence by which a reasonable juror could conclude that he acted 
in self-defense. The district court properly rejected his requested instruction as 
being a legal standard that did not apply to the facts of this case. 
1 For these same reasons, the error was harmless. Neder v. United States, 527 
U.S. 1, 16 (1999) (error in jury instructions harmless if "clear beyond a 
reasonable doubt that a rational jury would have found the defendant guilty 
absent the error"). Here there was no actual evidence of self-defense and the 
evidence presented shows that Garner was clearly, beyond a reasonable doubt, 
the aggressor. 
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CONCLUSION 
state respectfully requests this Court affirm the judgment 
conviction. 
DATED this 30th day of September, 2015. 
CERTIFICATE OF SERVICE 
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